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shown or indicated in the Subsurface Investigation and which
Contractor could not have reasonabiy been expected to be aware of.

= “Unpriced Technical Bid” shall mean the unpriced technical bid
submitted by the Successful Bidder as part of its Final Proposal

= "Variation" shall mean alterations, amendments, omissions, additions, or
variations of the Equipment or the Supplies as agreed.

= “Warranty” shall mean all guarantees and warranties provided or agreed
to be provided under the Contract for and in respect of the equipment,
work, components, materials, Supplies and parts and works forming
part of or incorporated in the Plant or relating thereto supplied or
provided by the Contractor and shall include any guarantee or
warranty provided or furnished by a sub-Contractor under a sub-
confract.

=« Warranty Engineer” shall mean, the engineer deputed hy the Contractor
and staying at site, to be responsible for looking after / supervising
Operation and Maintenance practices during warranty pertod.

= “Week” shall mean a continuous period of seven (7) Days.

» "Wilful Misconduct’ shall mean that the Contractor has intentionally
concealed the defect in full knowledge of the serious consequences
that may flow from its existence and the defect is one, which the
Owner could not have discovered on careful examination of the Plant
at the time of commencement of Commercial Operation or during the
Warranty Period.

= “Work” or "Works" shall mean the works and services involving
engineering, procurement, Supplies, construction, installation,
erection, Commissioning of the Plant and shall include all Permanent
Works comprised in or forming part of the Plant and the temporary
works or either of them as appropriate, and any other works required
to be performed by the Contractor under the Confract.

= "Warranty Period" shall have the meaning assigned to the term under
Clause 21.2 of the GCC, during which the Contractor shall bear all cost
covering repair and/or replacement of any defective part of the Plant/
Equipment supplied, works done and services rendered under the

Contract.
2.2 Interpretation of Bid Document
1) General Conditions shall be read in conjunction with Instructions to

Bidders, special Conditions, Technical Specifications, Drawings and
other documents forming part of the Bid Document wherever permissible
or the context so requires,

2) Notwithstanding the sub-division of the Bid Document info sections and
volumes, every part of each shall be deemed to be supplementary to and
complementary of each other.

3) All headings and marginal notes to the items of the General Conditions
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44586

447

448

The Owner shall pay to the Contractor in accordance with the Contract, such
amount as has been ascertained by Owner as payable for such Change Order
pending the resolution of the dispute. Contractor's performance of the Work as
changed shall not prejudice either party's position regarding the effects of such
change.

Variations in Contract Price

Except as otherwise provided in the Contract any increase or reduction of the
Contract Price resulting from any Change Order shall be for the account of
Owner, provided that no increase in the Contract Price shall be granted with
respect to a change if:

(1) The providing of the additional services is necessary in order for
Contractor to satisfy its responsibility to make the Plant operable and capable of
performing as contemplated under the Contract and to ensure that the Plant
when completed and the Work is performed in accordance with the Contract;

(2) The additional services are required because of delays attributable to
Contractor, to late deliveries of Equipment or Contractor's Equipment or to
labour shortages or relate to any rectification or remedy of defects or
deficiencies required under the Contract;

3) The additional services are required because of a breach of any of the
Guaranteed Commercial Operation Date and Performance Guarantees or
Warranties under the Contract; or

(4)  The change relates to re-performance of any of the Work because of
Contractor's failure to follow Owner's Specifications.

It is clarified that any adjustments in the Contract Price shall be made only in
accordance with this Clause 4.4.

Not Considered Changes

Without prejudice to any other provision of the Contract, the following shall not
be considered under any circumstances as changes in or within the Work, nor
shall any of the following be taken info account when calculating the effect upon
the Contract Price of changes in or within the Work nor shall any of the
following of themselves be considered the basis for any adjustment of the
Contract Price:

(1) Any escalation in the cost of Equipment or labour,
{2) Any increase in manpower hourly rates;
3) Currency fluctuations in respect of costs included within the Contract
Price; and
(4)  Any change in the sourcing of Equipment.

The Work shall be subject to further detailing by the Parties from time to time
and that, such detailing shall not be considered as a change in Work. In addition,
a request by Owner that Contractor perform services or provide Equipment or
Contractor's Equipment not specifically included within the Scope of Work shall
not be considered a request for a change in the Work if it is required to make the
Plant cperable and capable of performing as specified in the Contract.
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6.0 PERFORMANCE BANK GUARANTEE FOR DUE PERFORMANCE OF THE
WORK

6.1 The Contractor, upon receipt of Notice fo Proceed from Owner shall furnish a
Performance Bank Guarantee in the form specified as per Annexure-D as the
performance security, for an amount equal to 17.5% of the total Contract Price
under the Contract for diligent and due fulfillment by the Contractor of all
obligations under the terms and conditions of the Contract. The initial
Performance Bank Guarantee of 17.5% will be permitted to be reduced to 10%
on completion of Reliability Run, completion of Performance Guarantee Test,
and /payment of liquidated damages,(if applicable } whichever is later.

6.2 The Performance Bank Guarantee shall be liable to be invoked towards and
claims and/or damages due to the Owner for failure of the Contractor to meet
his obligations under the Contract. The Bank Guarantee shall be valid until it is
released at the end of Warranty Period as stipulated in Clause 21 of this
Section.

6.3 However, the amount of the Performance Bank Guarantee, after expiry of the
Warranty Period, may be reduced in proportion to the Work released from
Warranty obligations at the discretion of the Owner.

The Performance Bank Guarantee amount in case of divisible Contract shall be
17.5% of the total value of the Contract for the faithful performance of the
Contract in accordance with the Contract Document. The guarantee amount
shall be payable to the Owner in the currency of the consideration of the
Contract without any condition whatsoever and their Guarantee shall be
irrevocable.

6.4 In addition to the grounds specified above, The Performance Bank Guarantee
is shall be liable to be invoked in the event:

a) The Owner has obtained an award in arbitration and the amount
awarded has not been paid within thirty (30} days after the award, or

b) The Contractor has gone into liquidation or has been declared bankrupt,
or

c) Any other reason which may adversely affect the contractual obligations
of the Contractor.

Performance Guarantee is intended to secure the satisfactory performance by
the Contractor of the entire Contract.

7.0 SUPPLY, ERECTION CONTRACT/DIVISIBLE CONTRACT

Notwithstanding anything stated elsewhere in the Bid Document, the Contract
to be awarded is on the basis of Supply- Erection Contract (Divisible Contract)
with single point responsibility. In the mode of contracting on the basis of
Supply-Erection, the supply portion of the Contract will relate to the supply of
the Plant and the erection poriion will relate to port clearance, port handling,
inland transportation, insurance, storage, unloading, erection, construction,
testing, commissioning, Engineering, Project Management eic. as will be
defined in the Contract Document.

" In the case of a divisible contract, the title of ownership of Goods to be supplied
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8.0

8.1

8.2

shall pass on to the Owner on dispatch Ex-works/F.O.B. However, until the
Work is completed in all respects and the Plant is taken over by the Owner, the
Goods shall remain within the custody of the Contractor. The above
arrangement shall not in any way dilute the responsibility of the Contractor for
the successful commissicning of the Plant and completion of other works as per
Bid Specifications and both the contracts shall contain a cross default clause,
namely, that a breach of one contract shall automatically be classified as a
breach of the other contract, which will confer a right on the Owner to levy LD
from other contractor and to terminate also the other contract as well at the risk
and cost of the Contractor.

TERMS OF PAYMENT

The terms of payment for the price components of the Supplies of Equipment

and Mandatory Spares, civil and architectural works, and erection are

detailed in the Contract Agreement.
Initial Advance

The advance in accordance with the provisions of Clause 8.4, 8.5, 8.6, 8.7,
and 8.8 of these GCC (each of such advance being referred to as “Advance
Payment”) will be paid on fulfillment of all of the following conditions by the
Contractor: ‘

i) Signing of Contract Agreement;{Agreement shall be signed within 45
days from the date of acceptance of LOA)

i) Submission of an unconditional Performance Security (Performance
Bank Guarantee) as per clause -6.0 of the General Conditions;

iii) Submission of an unconditional additional Performance Guarantee /by
concerned entity, as prescribed by the Owner; '

iv) Submission of a preliminary Project network schedule indicating major
milestones based on the Work schedule.

v) Submission of Advance Payment Bank Guarantee as per clause-8.2
below.

Submission of detailed Project Network Scheduie shall be made within 45
days from the date of signing of Contract.

Documentation and Bank Guarantee for Advance Payment

The Contractor shall furnish the following documentation as a condition for
making request for Advance Payment.

i) Invoice for amount of Advance Payment in original and five (5) copies.

i) Bank guarantee in the proforma attached with Volume-1, Section-2,
Annexure-l-| for an amount equivalent to the aggregate amount of
Advance Payment (“Advance Payment Bank Guarantee”) with one
(1) copy of original bank guarantee valid upto Take Over of Plant
issued or counter guaranteed/confirmed by any Indian Nationalized
Bank or its foreign branch. The charges for counter
guarantee/confirmation, if any, shall be to Contractor's account.
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accordance with the provisions set forth herein.
8.14 Payments Withheld -

8.14.1 Owner shall have the right to withhold from any payment due to Contractor,
including the final payment, such amounts as Owner reasonably deems
necessary or appropriate to protect it because of any one or more of the
following reasons:

i) Defects in any work, which might affect Owner's ability to operate Unit
or Plant as centemplated herein, whether or not payment has been
made therefor;

i) The filing of a any vendor/iradesman’s lien or similar encumbrance in
respect of the work or the plant (or any portion thereof);

iii) A dispute as to the accuracy or completeness of any request for
payment received by Owner pursuant to this clause-8.0 within 90 days
of receipt thereof or payment made thereunder;

iv) Contractor's failure to deliver any Performance Securities and
additional performance to Owner as in the Contract;

v) Any requirement in accordance with Applicable Laws to withhold any
Taxes payable by Contractor in respect of the work or any part
thereof; and

vi) Contractor's failure to make payments to sub-Contractors or workers
for work, including amounts withheld by Contractor because of
disputes between Contractor and such Persons.

8.14.2 In addition to the provisions of this clause-8.0 which relates to the recovery
by the Owner of any amounts that the Owner may have paid, for which the
Contractor is liable under the contract, the Owner shall alsc be entitled to
recover all the dues in terms of the contract including liquidated damages for
delay, liguidated damages for the shortfall in the guaranteed performance
parameters, etc by way of deductions from the payments due to the
Contractor or that may become due to the Contractor in future or from any
securities/guarantees under the contract and/or otherwise.

8.14.3 Notwithstanding any dispute that Contractor may have, and regardless of the
basis thereof or grounds there for, Contractor agrees that it will, for so long as
the Contract has not been terminated diligently prosecute the Work up to
Take over of Plant, all in accordance with the terms of the Contract,

9.0 SHIPPING PARTICULARS

9.1 The Contractor shall be responsible for the correct appraisal of freight rates,
weights and volumes of structural's or machinery as the case may be. The
Owner shall not be liable to pay any warehouse or wharf age charges due o
the necessity of storing Goods awaiting shipment.

9.2 All consignments shall beé addressed to and the bill of lading and other shipping
documents shall be made in the name of the Consignee.

9.3 After shipment is effected, the following documents shall be forwarded to the
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Consignee by registered air mail/courier services.

)] The original bill of lading in duplicate and four (4) non-negotiable copies
of the same.

ii) F.O.B. invoices Six (6) copies including
one (1) original

fii) Freight invoice & freight details Six (6) copies including
' one (1} original
iv) Insurance premium receipts or certificates - Ditto -
V) Packing list - Ditto -

vi) Certificate of origin Six (6) copies including

one (1) original
10.0 DELIVERY TERMS

101 When the Goods are ready for shipment, thé Owner should be notified by the
Contractor through fax or email. Notification of dispatch and delivery in regard
to each and every consignment shall be made to the Owner immediately after
dispatch and delivery in case of delivery at either the Site or at the port of entry
as applicable at least forty-eight (48) hours ahead of actual delivery. The
Contractor shall further supply to the Consignee an invoice and packing list of
all Goods dispatched or delivered by him and other shipping particulars. All
packages, containers, bundles and loose materials forming part of each and
every consignment shall be described fuily in the packing fist, and full details of
the contents of packages and quantity of goods shall be submitted to the
Owner.

10.2 For the Goods imported by the Contractor, the Contractor shall deliver the
Goods at CIF price. The Contractor shall also make all arrangements to deliver
the Goods to the location specified in Technical Specifications.

11.0 LIQUIDATED DAMAGES
1.1 Delay

Scheduled dates for Commissioning will be as specified in Scheduie [insert] of
the Contract. if the Contractor fails to achieve Commissioning within the time
fixed thereof, he shall be liable to pay liquidated damages for the delay at the
rate of half percent (4% of the total Contract Price per week of delay. The total
amount of liquidated damage on account of delay shall not exceed 10% of the
Totai Contract Price considering all types of Contracts including supply and
erection.

11.2 Failure to meet Performance Guarantees

The liquidated damage for non fulfillment of Performance Guarantees will be as
indicated below.
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defective parts are removed to his Works in such a manner which will minimize
interruption in the operation of the Plant and/or the Equipment. Provided always
that such defective parts as are not repairable at Site, and are not essential in
the meantime in the commercial use of the Plant, may be taken by the
Contractor to the Contractot's works for repairs unless otherwise arranged. The
decision to replace/repair the defective items shall be discussed and mutually
agreed at appropriate stage.

214 The cost of any special or, general overhaul rendered necessary during
Warranty Period due to defects in the Plant or defective Work shall be borne by
the Contractor. The Owner will, however, render such assistance in this matter
as will expedite the same.

215 If for rectification or replacement of any part of equipment or work due to
defective materials, manufacture or design or workmanship, the services of the
Contractor's personnel are requisitioned within the Warranty Period, these
services shall be made available free of any cost to the Owner.

2186 If it becomes necessary for the Contractor to replace or renew any defective
portions of the Plant under this Clause, the provisions of this Ciause will apply
to the porticns of the Plant so replaced or renewed until the expiration of
Extended Defects Correction Period. Further, the Confractor shall ensure
that the Performance Bank Guarantee shall remain outstanding or a
replacement on-demand bank guarantee is delivered to the Owner in an
amount equal to one hundred percent (100%) of the estimated value of each
such item until the Extended Defects Correction Period applicable thereto has
expired.

217 If any defect be not remedied within a reasonable time, the Owner may proceed
to do the work at the Contractor's risk and expenses but without prejudice to
any other rights which the Owner may have against the Contractor in respect of
such defects.

21.8 If the replacements or renewals are of such character as may affect the
efficiency of the Plant, the Owner shall have the right to give to the Contractor
within one (1) month of such replacement or renewal, notice in writing that
"tests on completion” be made, in which case such tests shall be carried out as
provided in Clause on Tests on completion and Trial Run at the Site" in the
Technical Specifications. Should such tests show that the Plant sustains the
guarantee given in the Contract; the cost of the test shall be borne by the
Owner. Should the guarantee be not sustained, the cost of the test shall be
borne by the Contractor. Further, all necessary works will be carried out by the
Contractor to achieve guarantee given in the contracts and perform tests to
prove the same at his own cost.

21.9 Until the final certificate has been issued, the Contractor shall have the right of
entry at his own risk and expenses by himself or his duly authorised
representatives whose names shall previcusly have been communicated in
writing to the Owner at all reasonable working hours of the Plant and taking
notes there from and, if he desires, at his own expenses making any tests,
subject to the approval of the Owner that will not be unreasonably withheld.

21.10 The issue of the Taking over Certn‘" cate shall in no way exempt the Contractor
from the provisions of this Clause 21.

21.11 At the end of the Warranty Period, the liability of the Contractor shall cease
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other than in respect of items which are subject to an Extended Defects
Correction Period.

2112 The Contractor shali provide, at the Site, at least one (1) control and
instrumentation engineer, one (1) electrical engineer, one (1) mechanical
engineer and one (1) operation expert during the Warranty Period without
additional cost to the Owner.

21.13 The Contractor agrees that any item of Equipment replaced or rectified during
the Warranty Period shall conform to the Technical Specifications of the
correspending criginal Equipment and i required by the Owner, the Contractor
shall demonstrate such conformance through suitable means (to be decided by
the Contractor at its sole discretion) including inspection by the Owner, shop
testing or operation of the Equipment of which the replaced equipment/material
constitutes a part,

D 21.14 WARRANTY FOR SPARES

In addition to the foregoing, the Contractor warrants that all spares supplied will
be new and in accordance with the Contract and will be free from defects in
design, material and workmanship and further guarantee as under:

For mandatory spares and two (2) years recommended spares:

For item of spares ordered or to be ordered by the Owner for two (2) years
operational requirement of the Plant which are manufactured as a continuous
operation together with the corresponding main equipment/ component, the
Warranty will be twelve {12) months from the Taking Over of the Plant under
the Contract. In case of any failure in the original Equipment due to faulty
designs, materials and workmanship, the corresponding spare parts if any,
supplied shall be replaced without any extra cost to the Owner unless a joint
examination and analysis by the Owner and the Contractor of such spare parts
prove that the defect found in the original part that failed can safely be assured
not to be present in spare parts. Such replaced spare parts will have the same
Warranty as applicable to the replacement made for the defective original
part/compeonent.

) 2115 Latent Defects:

Notwithstanding the issue of the Take Over Certificate, the Contractor shall be
responsible for making good with all possible speed any Latent Defect in any
Works /equipment of the plant which appears at any time before the expiry of
defect liability period. And shall remedy such defect at its own cost and
expense. The latent defect liability period shall be a minimum of 5 years from
the end of defect liability period. The defects to which this applies are defects in
design, materials or workmanship or defects arising from any act or omission of
the Contractor done or omitted prior to Take-over of the portion of the Plant
affected by the defects or during the Warranty Period which a reasonable
examination at the end of the Warranty Period would not have disclosed.

22.0 DEFAULT OF CONTRACTOR

Termination upon Contractor's bankruptcy or default:
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Termination Payment to Contractor within 90 days of Owner's receipt of the
documentation required under the clause: Verification of the Termination.

246 Limitation of Liability:

24.6.1 Payment of the Termination Payment shall be sole and exclusive lfability of
Owner, and the sole and exclusive remedy of Contractor, with respect to
termination of the Contract pursuant fo above clauses. In no event shall Owner
have any further liability to Contractor in any such event for Consequential
Damages.

246.2 Itis clarified here that except in cases of criminal negligence or wilful misconduct,
(a) the Contractor shall not be liable to the Owner, whether in contract, tort, or
otherwise, for any indirect or consequential loss or damage, loss of use, loss of
production, or loss of profits or interest costs, provided that this exclusion shall
not apply to any obligation of the Contracior to pay liquidated damages to the

Owner; and

(b} the aggregate liability of the Contractor to the Owner, whether under the
Contract, in tort or otherwise, shall not exceed the fotal Contract Price, provided
that this limitation shall not apply to any obligation of the Contractor to indemnify
the Owner with respect to patent infringement.

For the avoidance of doubt it is hereby clarified that the Contractor's liability to
pay the amounts pursuant to Clause 24.1.2 and/or Clause 24.1.4 shall not be
excluded, or interpreted in any manner to be excluded under Clause 24.6.2(a)
above, however such sums shall be considered towards the threshold for
limitation of liability under Clause 24.6.2(b)

247 The Contract shall not be liable to be terminated except in accordance with the
express provisions of the Contract.

25.0 DEDUCTION FROM CONTRACT PRICE

All costs, damages or expenses which the Owner may have paid, for which
under the Contract, the Contractor is liable, will be claimed by the Owner. All
such claims shall be billed by the Owner to the Contractor regularly as and
when they fall due. Such bills shall be supported by appropriate and certified

“vouchers or explanations, to enable the Contractor to properly identify such
claims. Such claims shall be paid by the Contractor within fitteen (15) days of
the receipt of the corresponding bills and if not paid by the Contractor within the
said period, the Owner may then deduct the amount, from any money due or
becoming due by him to the Contractor under the Contract or may be recovered
by actions of Law or otherwise, if the Contractor fails to satisfy the Owner of
such claims.

26.0 ASSIGNMENT OF CONTRACT

The Contractor shall not assign its rights or obligations under the Contract
without prior approval of the Owner. Any assignment in violation of this Clause
shall be null and void. Further, such assignment, if approved by Owner, shall
not relieve the Contractor from any obligations, duty, or responsibility under the
Contract.
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partners/collaboratorsfjcint venture company, who have executed the JDU,
and which event satisfies the requirements of Clause 28 shall be treated as a
*Force Majeure Event

The following events are explicitly excluded from Force Majeure Events and are
solely the responsibility of the affected party:

i) any strike, work-to-rule action, go-siow, or similar labour difﬁculty which
is not specifically, enumerated in the above clauses (a) to (f);

ii) late delivery, of plant, machinery, equipment, materials, spare parts or
Consumables for the Plant;

iii) a delay in the performance of any contractor;
iv) economic hardship;
v) changes in Applicable Laws;

vi) Force Majeure events which occur outside India and do not directly
involve India comprising: (x} act of war (whether declared or
undeclared), invasion armed conflict or act of foreign enemy blockade,
embargo, resolution, riot, insurrection, civil commotion, act of terrorism,
or politically motivated sabotage or kidnapping or (y) any event or
circumstance of a nature analogous to any of the foregoing.

If the Coniract is delayed or impeded in the execution of the work by
circumstances of Force Majeure as herein defined, then the Contractor/Owner
as the case may be, shall, within one week, give notice in writing to the Owner/
Contractor, of the existence of circumstances of Force Majeure, fogether with
the evidence relied upon.

Burden of Proof: In the event that the Parties are unable in good faith to agree
that a Force Majeure Event has occurred, the Parties shall submit the dispute to
arbitration, provided that the burden of proof as to whether a force Majeure
event has occurred shall be upon the Party claiming a Force Majeure Event.

Effect of Force Majeure : Neither party shall be considered fo be in default or in
breach of his obligations under the Confract to the extent that performance of
such obligations is prevented by any circumstances of Force Majeure which
arise after the Commencement Date.

In the event that Force Majeure circumstances continue for a period of more
than one month, both the parties may discuss and mutually agree upon the
future course of action which may include termination of Contract.

The Contractor shall request for extension of Time for Completion due to delay
caused by Force Majeure. The Owner may agree to give extension in time as
may be justified. However the Owner will not bear any additional cost
whatsoever in connection with Force Majeure,

Performance fo Continue : Upon the occurrence of any circumstances of any
Force Majeure the Contractor shall endeavor to continue to perform his
obligations under the Contract so far as reasonably practicable. The Contractor
shall notify the Engineer of the steps he proposes to take including any
reasonable alternative means for performance which is not prevented by Force
Majeure. The Contractor shall not take any such steps unless directed so to do
by the Engineer.
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33.0

34.0

The Owner shall fully indemnify, save harmiess and defend the Contractor
from and against any and all costs, charges, expenses on account of any
claims, demands, actions and proceedings arising out of or resulting from
claims by any third parties arising out of or related to the performance of
Owner’s obligations pursuant to this Contract to the extent caused by any act
or omission on the part of the Owner, his agent representative, or
sub-contractor(s), provided that the foregeing obligation shall not apply to the
extent such liabilities are caused by the acts or amissions of the Contractor,
its agent, representative, or sub-contractor(s)

CORRESPONDENCE

The correspondence procedure will be developed mutuzlly by the Owner and
Contractor after award of Contract.

CONTRACT AGREEMENT

a) The Successful Bidder will be called for Contract negotiations. A signed
provisional Contract Agreement will be forwarded by the Bidder which
shall be mutually discussed. The acceptable provisional agreement wili
be concluded within thirty (30) days. On receipt of this, the Owner will
issue Notice to Proceed to Bidder. The final Agreement in six (6)
originals shall be produced by the Contractor at his cost for signing
within sixty (60) days.

The Agreement will be signed in six (6) originals and the Contractor
shall be provided with one (1) signed original and the rest will be
retained by the Owner. The Contractor shall provide free of cost to the
Owner all the engineering data, drawings and descriptive materials
submitted with the Tender, complete set of his Tender and Tender
Documents, copies of all the correspondences with the Owner, etc. in
six (6) copies to form a part of the Contract Documents.

b) Contract Documents

These Confract Conditions together with the Specification, Tender
drawings and guaranteed technical particulars, Tender data with
subsequent agreed medification thereof, Tender, all correspondences
with the Owner and Signed Agreement and other supporting documents
shall constitute the Contract Document(s). No variation or medification
or terms and conditions of the Contract Documents or waiver of any of

- these terms and conditions shall be deemed valid unless agreed in
writing and signed by the Owner and the Coniractor.

c) Endorsement of Terms

The failure of either party to endorse at any time any of the provisions of
the Contract or any rights in respect thereto or to an option herein
provided shall in no way be construed to be a waiver of such provisions,
rights or option or in any way to affect the validity of the Contract. The
exercise by either party of any of his rights herein shall not preclude or
prejudice either party from exercising the same or any other right it may
have hereunder.
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35.0 NOTICE TO PROCEED AND EFFECTIVE DATE

351 Contractor shall commence Performance of Work on the date which the Owner

specifies in Notice to Proceed (NTP) delivered for Commencement of the work
(the “Commencement Date”) which shall not be earlier than the date of issue of
the Notice to Proceed. The Contractor shall perform its obligation in a manner
that would ensure that the Commercial Operation of the Plant occurs within
the Guaranteed Commercial Operation Date.

Before issue of NTP following conditions are to be complied with.

D Signing of the Contract.
(i) Release of Advance payment.
(iii) Unhindered & unencumbered access to the site as is where is basis

GSECL will issue LOA after ensuring issuance of NTP within 60 (sixty } days
35.2 The Contract shall come into force on the date of Notice to Proceed.
36.0 USE OF THE PLANT PRIOR TO OWNER ACCEPTANCE

Owner reserves the right to take possession of and use for any intended
purpose, any portion or all of any delivered but as yet unaccepted Plant. The
taking of possession at any time or use of any of such portion of Plant shail
not be deemed to be an acknowledgement of Owner acceptance of Unit or
the Plant, and shall not be exclusive with respect to Contractor until Owner
acceptance of the Plant, has occurred. Owner shall provide Contractor with
reasonable and timely access to complete its obligations hereunder. It is the
expectation of the parties that any such modifications or repairs will be
accomplished by Contractor with minimal interference with operation of the

Plant.
37.0 INSURANCE
37.1 The Contractor at his cost shall arrange, secure and maintain all insurance as may

be pertinent to the Works and obligatory in terms of law to protect his interest
and interests of the Owner against all perils detailed herein MCE (Marine cum
Erection comprehensive )} insurance for the plant and equipment wunder
contractor's scope shall be effective from the date of mobilization of site by the
contractor. The form and the limit of such insurance as defined herein together
with the underwriter in each case shall be as acceptable to the Owner.
However, irrespective of such acceptance the responsibility fo maintain
adequate insurance coverage up to commercial Operation date shall be the
Contractor's full responsibility. The Contractor's failure in this regard shall not
relieve him of any of his contractual responsibilites and obligations. The
insurance policies to be taken by the Contractor shall be in a joint name of the
Owner and the Contractor, The Contractor shall, however, be authorised to deal
directly with Insurance Company or Companies and shall be responsible in
regard to maintenance of all insurance covers,

37.2 Any loss or damage to the equipment during handiing, transportation, storage,
erection, putting into salisfactory operation and all activities to be performed till
such time the Plant is finally accepted by the Owner shall be fo the account of
the Contractor. The Confractor shall be respensible for raising of all claims and
make good for the damage or loss by way of repairs and/or replacement of the
Works, damaged or lost. The transfer of title shall not in any way relieve the
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- DEVELOPMENT CONSULTANTS

requested by Owner; and

{c) unless otherwise directed by Owner, use all reasonable endeavours to
suspend on the most favourable terms available o Contracter all
purchase orders, subcontracts and rental and lease agreements to the
extent affected by such suspension and otherwise minimise any
additional costs associated with such suspension.

40.1.2 Caontractor shall promptly deliver to Owner copies of all such Work in progress
and all such property as may be requested by Owner & mutually agreed.
Owner may at any time ferminate the suspension by written notice to Contractor
specifying the effective date of termination and Confractor shall use its best
efforts to resume performance of its obligations pursuant to the Contract
immediately upon receipt of such notice. During the suspension period, the
Contractor shall not be allowed fo take all such properties outside the plant
prernises without Owner's permission.

40.1.3 During a suspension, Confractor shall not he entiled to payment of the
Contract Price which would have otherwise been ordinarily payable during the
relevant period of such suspension, except for such part of the Work which
has been completed prior to the date of suspension specified in the notice of
suspension.

4014 Upon resumption by Contractor of all activities affected by a suspension,
Owner shall resume payments of the Contract Price (it being understood that
no interest shall be payable in respect of such resumed payments) with the
payment dates therein adjusted to reflect the period during which scheduled
payments were not made. ‘

40.2 Consequences of Suspension

40.2.1 Owner's instructions under Clause 40.1 shall be treated as instructions to carry
out a change under Clause 4.4, except to the extent that the suspension
instructed by Owner is necessary by reason of default, breach, fallure or non-
performance on the part of Contractor.

40.2.2 To the extent such instructions are treated as a request for a change under
Clause 4.4 in accordance with the immediately preceding Clause 40.2.1,
Contractor shall be entitled to submit to Owner a preliminary change order for
a determination of an adjustment Guaranteed Commercial Operation Date, the
Contract Price, the payment and milestone Schedule, the Project Schedule
and the Performance Guarantees, as appropriate. Contractor shall mitigate to
the fullest extent reasonably possible any additional expenses fo be horne by
Owner as a result of suspension of the Works pursuant to this clause.

40.2.3 Except as provided in this Clause 40.2.2 Contractor shall have no claim
against Owner.

40.3 Contractor's Right to Suspend.
The Contractor shall have the right to suspend the relevant Works, for the
reasons mentioned below, by giving twenty one (21) days’ notice to the Owner
upon occurrence of the following reasons:

{a) if the Owner has failed to pay the Coniractor, without reasonable cause, any
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45,0 CONTRACTOR’S ACCEPTANCE OF THE WORK AND SITE

45.1 Acceptance of the Work Generally

Contractor acknowledges that it has:

)] Entered into the Contract for the consideration set forth in the Contract
and after due and careful inguiry.

(2) Satisfied itself in respect of all pertinent matters which may bear upon
the performance of the Cantract and the Work, including:

(@) The nature and magnitude of the Work;

{b) The Applicable Laws and all environmental risks, conditions and
applicable restrictions;

(© The calculation and sufficiency of the Contract Price;

{h Achievement of the Commercial Operation and Performance j
Guarantees;

(e) Quality and quantity of the Equipment and Contractor's
Equipment required for the performance of the Work;

) Access to the Site;

(@  Availability of all labour and personnel;

(h) The character and quality of the Work to be performed;
0] '.General and lecal conditions;

(i) Disposal, handling and storage of materials;

(K) All other pertinent, relevant or related matters and conditions.

452 Acceptance of the Site: j
Bidder acknowledges that:

(1) The Plant shall be designed and engineered for erection and installation
and performance in accordance with the Contract at the Site; and

(2) Bidder has satisfied itself as to all general, local and groundwater
conditions at the Site and the areas adjacent thereto, including but not
limited to:

(@  Sea, river and land transportation and access and right of way to the
Site, including the availability and condition of roads and ports and
rights-of-way, conditions affecting transportation, access and egress;

(b) Handling and storage of materials;

(c) Availability and quality of labour, sand, and rock;
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453

454

45.5

(d) Rainfall and other climatic conditions, tides, currents, soundings and
ground water and other hydrological conditions (including the
monsoons);

{(®) Topography, ground surface, subsurface

() Equipment required by Bidder prior to and during performance of its
obligations hereunder;

{9) Availability of housing and other relevant social and urban infrastructure;
(h) Any and all other pertinent, relevant or related matters and conditions.
No Claim for Actual Conditions

Contractor acknowledges that all appropriate allowances for the matters and
conditions referred to in Articles 45.1 and 45.2 and those pertaining to the Work
or to the Contract generally have been taken into account in calculating the
Contract Price, and the other terms and conditions of the Contract.

Contractor's failure to acquaint itself and consider any applicable condition,
situation, requirement or other matter referred to in Articles 45.1 and 45.2 and
those pertaining to the Work or to the Contract generally, will neither relieve it
from the responsibility for successfully performing the Contract, nor entitle the
Contractor to a Change Qrder, adjustment of Contract Price or Guaranteed
Commercial Cperation Date for reasons relatable to such failure.

Except as otherwise expressly stated in the Contract:

(0 Contractor shall be deemed to have obtained all necessary information
as to risks, contingencies and other circumstances which may influence or
affect the Work;

(2) Contractor accepts total responsibility for having foreseen all difficulties
and costs and expenses of successfully completing the Work; and

(3) No increase in the Contract Price, or extension of the schedule based in
whole or in part upon any discrepancy between the actual conditions
encountered by Contractor and those which Contractor anticipated, or any
unforeseen difficulties or costs generally, shall be considered by the Owner or
effected.

The Contractor acknowledges that all engineering data and information and
data and information relating to hydrological, geo-technical and sub-surface at
the Site made available fo the Contractor by the Owner in the Specifications,

information made available to bidders during the bid process, generally or

otherwise, directly and indirectly, are all solely for the convenience of the
Contractor. The verification and interpretation of the same shall be at the sole
risk and responsthility of Contractor.

Contractor agrees that the Owner shall have no liability for the adequacy,
correctness, accuracy or completeness of such data and information. The
Owner makes no representation or warranty, express or implied, as to the
adequacy, accuracy, correctness or completeness of any such data or
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46.0

Contractor further agrees that it shall protect, indemnify and hold Owner
harmless from and against any and all Losses arising directly or indirectly from
or incurred by reason of the use of any such data and information by any
Person to whom Contractor has supplied such data and information or any
portion thereof including the Contractor himself, his Subcontractors, and their
respective employees, agents, personnel and consultants,

Furthermore, Contractor hereby waives any claims it may otherwise have
against any Person that has prepared, compiled, provided or prepared any
such data and information arising due to any reason whatsoever, including
without limitation, from the use thereof by Contractor or by other Persons io
whom Contractor has supplied such data and information.

Specifically and without limitation, Contractor agrees and warrants that it shall
independently and fully verify, check and establish the adequacy, correctness,
accuracy and completeness of all data and information which it may require for
any purposes related directly or indirectly to the Contract, its obligations
hereunder or for any other reasons, at its sole risk and cost.

Applicable Permits

The Owner and the Contractor shall each be responsible for obtaining the
Owner Permits and the Contractor Permits respectively. If the Contractor at
any time becomes aware, whether as a result of notice from Owner or
otherwise, of any Applicable Permit not obtained by the Contractor, the
Contractor shall promptly give notice thereof to Owner and the Contractor shall
be responsible for obtaining such Applicable Permit.

The Contractor shall be responsible for ensuring compliance with the terms and
conditions of all Applicable Permits, whether cbtained by the Owner or the
Contractor.

The Contractor shall indemnify and hold harmless to the Owner and all Owner
indemnified parties from and against any damages arising from and out of the
securing of, or failure to secure, the Contractor Permits or failure to maintain the
Owner Permits.

With respect to the Owner Permits, the Contractor shall provide support to
Owner in obtaining all Owner Permits. Such Contractor support shall include:

i. Attendance at meetings with Owner and third parties designated by
Owner;

ii. Preparation of permit applications or, .as applicable, application to
transfer permits to the Qwner;

iii. Assistance in preparation of responses to inquiries by governmental
instrumentalities / agencies;

iv. Assistance in presentations af hearing of governmental instrumentalities
/ agencies;

v. Provision of all available information and documents required by Owner
in connection with obtaining any Owner Permits; and
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